THE GENDERED NATURE OF SPOUSAL HOMICIDE
In recent years, considerable attention has been given in academic legal literature to the prosecution of women who kill their abusive partners.' However, women are much more likely to die at the hands of a violent partner than they are to kill that partner to escape the violence. Approximately 60 women in Canada are killed each year by their intimate (or former intimate) partners. 2 In many cases, the homicide is not the first incident of violence against the victim by the accused.
3 Women are at greatest risk when they are separated from their male partner or when they have announced their intent to separate. 4 In some cases, men kill not only their spouse, but also other family members or members of their spouse's extended family. 5 Particularly after multiple familial homicides, men may commit, or attempt, suicide.
6 Some groups of women are at greater risk, notably younger women and Aboriginal women. 7 Additional risk factors include a history of violence in a previous intimate relationship, a common-law relationship (as opposed to a legal marriage), 8 the presence of guns, alcohol abuse, and pregnancy.
9 Women are at greatest risk in their own homes,'° and the presence of children in the home does not appear to be a protective factor.
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For example, in a study of femicides from 1974-94, 100 children witnessed their mothers' deaths."
In this article, I examine judicial approaches to sentencing for men who kill their intimate partners. I have two reasons for focusing on men who commit spousal homicide. First, as noted above, women are much more likely to be killed by intimate partners than are men. One study found that more than three-quarters of all spousal homicides recorded in Canada between 1974 and 2000 were committed by men against women.
12 Second, spousal homicides committed by men against women are distinct from spousal killings committed by women. At the risk of oversimplifying the difference, men who kill their spouses often do so out ofjealousy, possessiveness, or to prevent the spouse from leaving the relationship or entering a new relationship. These crimes bear unique characteristics:
Men perpetrate familicidal massacres, killing spouse and children together; women do not. Men commonly hunt down and kill wives who have left them; women hardly ever behave similarly. Men kill wives as part of planned murder-suicides; analogous acts by women are almost unheard of. Men kill in response to revelations of wifely infidelity; women almost never respond similarly. 13 When men kill their intimate partners, the killing is sometimes the final act of violence against a spouse after a period of repeated abuse. In contrast, women who kill their spouses are more likely to kill to protect themselves (and their children) from further violence at the hands of their partner. Thus, violence against women is often a precipitating factor in spousal killings committed by both men and women. 4 The proliferation of programs to assist abused women appears to have resulted in a reduction of women killing their male spouses rather than a reduction of men killing their spouses. ' 5 It has been suggested that giving women a safe place to go may, paradoxically, increase violence by jealous and controlling spouses.' 6 Some researchers identify the underlying dynamic for men who kill their spouses or former spouses as men's proprietary claim over women. The idea that "if I cannot have her, no one will" fits with the reality that women are most likely to be killed when they attempt to leave the relationship. Rosemary Gartner, Myrna Dawson, and Maria Crawford present this concept as follows: "an extreme, if apparently incongruous manifestation of male proprietariness is intimate femicide. If unable to control or coerce his partner through other means, a man may exert the ultimate control over her by killing her."' 7 While significant scholarship exists regarding the factors that lead to spousal homicide, convicted of the culpable homicide of his intimate partner. This article begins to address that void.
B. OBJECTIVES
This article looks at sentences imposed on men who killed their intimate female partners over a period of 18 years to identify trends in sentencing patterns and judicial attitudes towards spousal homicide. Spousal killings span the range of first and second degree murder as well as manslaughter, although convictions for first degree murder are less common in this context. Using a sample of 252 cases, this article demonstrates that, while the line between second degree murder and manslaughter can be a fine one, a conviction for manslaughter instead of murder has a very significant impact on how long an offender is incarcerated. Identifying the homicide offence for which the individual is convicted is the key determinant of sentencing. Accordingly, this article also examines the factors that reduce murder to manslaughter focusing on provocation and intoxication, which are particularly relevant in the spousal homicide context. Finally, this article examines the impact of two recent changes in the law of sentencing. First, s. 718.2 of the Criminal Code 19 was amended in 1995 to provide that it is an aggravating factor in sentencing if the victim is the accused's spouse or if the accused violates a position of trust vis-A-vis the victim. 2° These statutory factors apply to manslaughter sentencing and setting the period of parole ineligibility for second degree murder. Second, in Shropshire, 2 the Supreme Court of Canada opened the door to higher periods of parole ineligibility for second degree murder generally, and to a more deferential standard of appellate review.
Historically, intimate femicide was often characterized as a less serious example of culpable homicide. There are a few reasons why this may have been the case. First, spousal killings are inextricably linked to domestic violence, which our legal system traditionally viewed as a private rather than criminal matter. 22 Second, men who killed their partners were often viewed as less culpable due to the "emotional" nature of such crimes. 23 Finally, judges have tended to view spousal killings as less blameworthy than stranger killings: the accused was characterized as less of a continuing threat to society where he "only" killed his spouse. 2 This article demonstrates that, in recent years, there has been a trend towards harsher sentences for spousal homicides and an increasing awareness that the intimate nature of the crime is an aggravating, not a mitigating, factor. This is not to suggest that higher sentences 
23
For example, the defence of provocation developed out of a judicial belief that men who killed adulterous wives should be partly excused: see Jeremy H order, Provocation andResponsibility (Oxford: Clarendon Press, 1992) at 24.
24
See R. v. Jackson (1996) , 184 A.R. 93 (C.A.) [Jackson] , where a man who killed his spouse was viewed as deserving of a lesser sentence than a man who killed a stranger. (2010) 47:3 783 are inherently good, but it does demonstrate where judges place spousal killings on the gradations of fault.
With respect to provocation and intoxication, the article illustrates that both of these defences have had a relatively low success rate in recent years. Although the majority decision in Thibert 25 seemed to suggest that a spouse's jealous reaction to his estranged wife's new partner may provide a sufficient basis for a provocation defence,judges following that decision have applied the defence cautiously, and juries do not often accept the defence. The concern that Thibert would lead to separation per se being regularly relied on to support provocation appears to have been unfounded. 26 However, the few cases in which provocation is successful raise some troubling questions about whether in fact the accused's blameworthiness should be construed as less than that of a murderer. With respect to intoxication, triers of fact appear even more reluctant to allow the defence to be used to reduce an offender's culpability to manslaughter. In fact, some of the cases in the sample show that intoxication has been treated as an aggravating factor in sentencing.
Because of the legislative and jurisprudential changes relating to sentencing for spousal homicide, it is difficult to attribute a trend towards increased sentences to any one particular factor. For example, the trend towards harsher sentences for spousal manslaughter may be a result of both s. 718.2 of the Criminal Code and of changing judicial attitudes towards spousal violence. It is possible that s. 718.2 itself merely reflects a change in societal (and perhaps judicial) attitudes about the seriousness of spousal violence. Parole ineligibility periods for second degree spousal murder convictions may have increased as a result of s. 718.2, Shropshire, or a combination of both.
C.
THE DATA
This article uses a sample of all reported spousal homicide cases available on Quicklaw, Westlaw, and CanLII between January 1990 and June 2008. Cases were also found using the Canadian Sentencing Digest and the Department of Justice Manslaughter Study. 7 The sample included 252 cases.
The term "spousal" is used broadly in this article and includes married and common-law relationships as well as estranged, separated, or divorced relationships. Although cases involving dating relationships were excluded, sometimes cases using the term "girlfriend" involved a common-law relationship and thus, were included. A majority of these cases are at the appellate level, 28 predominately involving appeals by the defence.
This sample is clearly not comprehensive of all spousal homicide cases and thus the results do not paint a complete picture of the phenomenon of spousal homicide in Canada. In this sample, convictions will inevitably be overrepresented because of the large number 25 R. v. Thibert, [1996] of defence appeals. Furthermore, this article will not catch acquittals where the Crown does not appeal or cases where there was a guilty plea and no written reasons for sentence. The sample bias in favour of convictions does not detract from the analysis of sentencing because only convictions lead to a sentencing decision. Similarly, it should not distort the defences of provocation and intoxication since both lead to a conviction for manslaughter, and not an acquittal. 29 This sample does demonstrate the significant difference between sentences for manslaughter and those for second degree murder, which in turn highlights the importance of defences (or plea agreements) that reduce second degree murder to manslaughter.
The sample includes cases dealing with 252 accused persons. Because there may be multiple judgments dealing with one accused person, the total number of trials, sentencing hearings, and appeals exceeds 252. The sample consists of 16 trial decisions, 98 sentencing decisions, 161 appeals on liability issues, and 55 appeals from sentence. Of the 161 appeals, 152 are appeals from conviction by the accused and only nine are appeals by the Crown.
"
In only three of these cases was the Crown appealing from an acquittal as opposed to a reduced verdict.
3 ' There are 12 Crown sentence appeals. Of the 252 cases, 87 involved charges of first degree murder, 145 involved a charge of second degree murder, and 20 involved manslaughter charges. The conviction information paints a significantly different picture from that of the charging pattern. There were 45 convictions for first degree murder, 134 convictions for second degree murder, and 65 convictions for manslaughter. Thus, fewer than half of the first degree murder charges resulted in convictions for that offence, and there were three times more manslaughter convictions than there were manslaughter charges. This suggests that some overcharging and/or significant plea bargaining occurs. There were six findings of not criminally responsible on account of a mental disorder" 2 and two acquittals. Although acquittals are
29
It is possible that cases involving a successful intoxication or provocation defence are less likely to be appealed by the accused although some of these cases will come to light as sentencing decisions and/or Crown appeals.
30
There were 317 separate decisions included in the sample. Fourteen involved both an appeal from conviction and a sentencing appeal; one involved both an appeal from conviction and a sentencing decision. . v. Jack (1993) under-represented in this sample, the rate of convictions in spousal homicides is generally high.
31
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While each of these cases involved its own unique mix of brutality and loss, after reading more than 250 judgments, one is struck by the similarity of the cases. The relationship has often been characterized by ongoing violence or persistent arguments. 34 The quarrels are frequently triggered by the accused's suspicions of infidelity, which are occasionally substantiated, but more often not. 35 Alcohol is very often a precipitating factor even where the state of intoxication is not sufficient to reduce murder to manslaughter. The victim is often also intoxicated. While there are some cases where the woman is killed by a single stab wound or gunshot, the degree of "overkill" in these cases is very disturbing. It is not uncommon to see descriptions of 20 to 40 stab wounds, 36 or cases where multiple means are used to cause death, such as stabbing, strangulation, and a beating. 37 Where there is evidence of provocation on the part of the deceased, it is often verbal, rather than physical, and trivial in nature.
"
II. SENTENCING TRENDS IN SPOUSAL HOMICIDE
A.
THE SENTENCING REGIME Sentencing anchors the entire legal regime for culpable homicide. The only real impact the type of homicide charge or the degree of murder has on the accused relates to sentencing. For first degree murder there is a mandatory life sentence and a mandatory period of parole ineligibility of 25 years. 39 For second degree murder there is also a mandatory life sentence but the parole ineligibility period will be set by the trial judge at somewhere between 10 and In the sixth case, R. v. Sullivan (1995), 54 B.C.A.C. 241, by contrast, the Court of Appeal upheld ajury finding of not criminally responsible in a case where the accused claimed to suffer a severe psychological blow from the words of his wife. The case resembles a number of second degree murder cases where the parties had been drinking and returned home arguing. The evidence of mental disorder was questionable at best. It is important to note that this case was tried before the Supreme Court of Canada's judgment in R. v. Stone, [1999] 25 years after a recommendation from the jury.
4
" Finally, for manslaughter, there is a maximum life sentence with no minimum sentence except where a firearm has been used, in which case there is a mandatory four years of imprisonment. 4 Where a firearm is not used, the range is anything from a suspended sentence to life imprisonment.
42
This article focuses on sentencing for second degree murder and manslaughter while less attention is given to the first degree murder cases. It is difficult to draw conclusions about sentencing from the first degree cases because the trial judge has no discretion whatsoever in imposing sentence. A brief description of the first degree cases follows primarily to distinguish them from the second degree murder cases.
B.
FIRST DEGREE MURDER
Because the sentence for first degree murder is fixed by law, there is no opportunity for the trial judge to assess the seriousness of the particular crime. If there is ajury, it will make the determination as to whether a murder is first or second degree. If first degree, the trial judge then automatically imposes a life sentence with a parole ineligibility period of 25 years. A killing does not constitute first degree murder unless it fits within one of the criteria set out in s. 231 of the Criminal Code, which include, in this context, planned and deliberate murders, 43 contract murders," and murders during the course of a forcible confinement," a sexual assault, 46 or criminal harassment.
47
Information regarding the grounds for first degree murder is available for 44 of the 45 cases where a conviction was entered at trial. Of these 44 cases, 40 were based on planning and deliberation under s. 231(2). In one of these cases s. 231(5)(b), which elevates death caused while committing sexual assault to first degree, was also raised while in another s. 231(6) involving criminal harassment was also raised. 48 In three cases, allegations were made solely under s. 231(5) where it was alleged that death occurred while the victim was forcibly confined or sexually assaulted. 49 In a fourth case, the allegation was made under s. Bradley" is the only case relying on s. 231(6), which elevates murders that occur during the course of a criminal harassment to first degree. However, even Bradley, which involved overwhelming evidence of harassment, also relied on planning and deliberation. In Bari, 52 s. 231(6) was not raised even though the accused had already been convicted of criminal harassment against the victim.
Thus, planning and deliberation is by far the most common route to a first degree murder conviction. The basis for such a finding is often established through evidence of motive such as an insurance policy, 53 infidelity on the part of the accused or the deceased, 4 a custody dispute, 55 or the accused's unhappiness over the fact of estrangement.
56
The planned and deliberate nature of most first degree spousal murder cases makes such killings distinguishable from second degree and spousal manslaughter cases, which tend to occur in the course of a domestic assault or dispute. For example, first degree murders are more likely to take place outside the home than manslaughter or second degree murder cases 57 and more likely to involve firearms. 58 Financial motives, such as an insurance policy, are much more common in first degree murder cases. 59 The accused may be characterized as in dire financial straits; an insurance policy may be the only evidence supporting planning and deliberation.
60
The first degree murder cases are more likely to involve estranged spouses where the accused is angry over the split. In order to assess the relevance of intoxication in negating planning and deliberation, all 87 cases in which the accused was charged with first degree murder were examined. Of the 16 cases in which intoxication was involved, there were six first degree convictions, eight second degree convictions, and two manslaughter convictions. Of the 16 cases involving intoxication, the relationship between intoxication and planning and deliberation was a significant factor in only three cases. 68 In two of these cases, Bradley and Allen, 69 the accused's assertion of intoxication sufficient to negate planning and deliberation failed. In both of these cases, the purposive nature of the accused's behaviour and the post-offence conduct of the accused were sufficient to establish planning and deliberation.
"
In Wallen, 7 the accused's first degree murder conviction was overturned and a new trial ordered after a divided Supreme Court of Canada held that the trial judge should have instructed the jury that a lesser level of intoxication is required to negate planning and deliberation than is required to negate mens rea. However a differently constituted majority agreed that "there is no hard and fast rule that the trial judge must always give explicit instructions clearly distinguishing between the degree of intoxication necessary to negative intent to kill and that necessary to negative planning and deliberation." 72 This decision was followed in Allen, where the accused's first degree murder conviction was upheld after the trial judge's charge on planning and deliberation was found to be sufficient. The Newfoundland Court of Appeal affirmed that the jury must consider intoxication when determining whether the accused had the capacity to plan and deliberate and whether he did plan and deliberate.
7
In one additional case, R. v. Daley, 74 an appeal based on the defence of intoxication went all the way to the Supreme Court of Canada. While there was significant evidence of intoxication, it was not related to the issue of planning and deliberation but only to whether 66 There was evidence that the accused was intoxicated in 65 out of the total 252 cases in the sample (26 percent). Out of 87 cases in which the accused was charged with first degree murder, only 16 (18 percent) involved intoxication. 67 In Wallen, supra note 57, the appeal from conviction for first degree murderresulted in anew trial being ordered. 
70
In Bradley, supra note 48, the accused had been arguing with his estranged spouse and attempting to enter her apartment. He left temporarily after the police were called, but returned later with an axe, which he used to break into the building and kill his former spouse. The accused in Allen, ibid., was involved in a custody dispute with his common-law wife. Prior to the murder, the accused went to his mother's house and retrieved a shotgun and ammunition, which he later used to kill his ex-wife. After shooting the victim, the accused told police that he had made up his mind to kill his ex-wife the previous day. 71 Supra note 57 at para. 6. A majority of the Court held that such an instruction was not required in every case. 72 Ibid. at para. 10. See also Allen, supra note 68 at paras. 69-70. 73 Allen, ibid. at para. 71. 74 2007 SCC 53, [2007] 3 S.C.R. 523. the accused had the mens rea to commit murder. It is not clear why the effect of drunkenness on the issue of planning and deliberation was not considered.
Given the role of alcohol in spousal violence and homicide, and the fact that the majority of first degree cases are based on planning and deliberation, it is surprising that more first degree murder cases in the sample did not involve assertions of intoxication negating planning and deliberation. It is plausible to suggest that the Crown was more likely to accept a plea to second degree murder or manslaughter where significant intoxication was involved. The higher incidence of cases involving alcohol in the second degree murder and manslaughter cases would support this speculation.
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C.
SECOND DEGREE MURDER
Unlike first degree murder, the sentencing regimes for second degree murder and manslaughter both provide discretion to trial judges to recognize a wide range of culpability within each offence. Therefore, an examination of the sentences meted out for second degree spousal murder and manslaughter reveals information about judicial attitudes about the culpability of such crimes. Because second degree murder carries a mandatory life sentence, the sentencing judge's discretion lies in setting the period of parole ineligibility.
The second degree murder cases paint an all too familiar picture. A majority of the killings take place in the home, intoxication by alcohol or drugs by either or both the victim and the accused is common, and a large number of cases involve arguments and fights that got out of hand. These are very similar to the manslaughter cases and the line between the two offences is often very fine. The degree of intoxication, whether there was any provocation, whether mens rea can be established, and whether a guilty plea to manslaughter was accepted are the determining factors in the offence for which the accused is ultimately convicted.
Until the mid-1990s, the killing of a spouse was not viewed as a particularly serious form of second degree murder and changes were slow to develop. 76 In the mid-1990s, the Ontario Court of Appeal took the approach that the spousal nature of the murder did not necessarily justify an increase in parole ineligibility. In Pabani, 77 the Court of Appeal reduced a 12-year period of parole ineligibility to ten years, rejecting the trial judge's characterization of the victim as particularly vulnerable:
While everything the trial judge recites as to the cowardly and brutal nature of the conduct leading to the victim's death is true, it falls short of depicting conduct that requires special consideration over and above the minimum term of incarceration prescribed by the Code. Murder is a brutal concept, but it is often directed towards a vulnerable class of society. It is for this reason that Parliament has seen fit to provide for a minimum term of incarceration. 
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See text accompanying supra note 66.
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In McCormack, 79 the trial judge had imposed a period of 14 years parole ineligibility for a man who murdered his wife of 25 years. The trial judge stressed the brutality of the killing, the vulnerability of the wife, and the betrayal of trust that is involved in spousal murder. He stated, "[i]t is that vulnerability and the betrayal of that trust which sets wife murder apart from other forms of murder. It is itself an exceptional circumstance which justifies the increase of the period of parole ineligibility." 80 The Ontario Court of Appeal reduced the parole ineligibility period to 12 years, holding that it was an error for the trial judge to base an increase in parole ineligibility on the fact that the victim was the accused's spouse. 8 The Court also stated:
Spousal murder is horrible. But all murder is horrible. Parliament has not seen fit to legislate that any particular type of murder automaticallyjustifies the increase ofparole ineligibility beyond the basic ten years contemplated by [s. 745.4] . If any specific type of murder is automatically to call for an increase in parole ineligibility that is something which can only be legislated by Parliament.
82
The Nova Scotia Court of Appeal was a lone voice in rejecting this attitude beginning with two cases in the early 1990s. In 1991, in Doyle, 3 that Court increased the parole ineligibility period from the ten years set by the trial judge to 17 years for a man who shot his wife as she slept in their bed. The Court stressed that the spousal nature of the homicide was aggravating and should lead to parole ineligibility in the upper range. 84 The Court explicitly recognized the serious societal problem of violence against women and the courts' previously insufficient response to such violence. The fact that Parliament had not singled out spousal homicides did not preclude it from being an aggravating factor:
Although Parliament has not singled out wives for special protection, sentencing jurisprudence recognizes that courts attach significance to the relationship between the perpetrator of an offence and the victim, with special emphasis on crimes involving victims in positions of vulnerability and to whom the perpetrator is in a position of trust. With respect, it is wrong to say that one cannot consider as an aggravating factor the spousal nature of this murder simply because Parliament did not specifically say it should be done. The husband/wife relationship in this case is of great importance, and is a factor to be taken into account in moving towards the upper end of the range of parole ineligibility. Family and spousal violence are all too prevalent, and if courts have not sufficiently shown their stem disapproval of such conduct the time has now come to do so. 85 79 R. v. McCormack (1995) , 83 O.A.C. 73, leave to appeal to S.C.C. refused, 24873 (8 February 1996) [ McCormack]. so Ibid. at para. 6 [emphasis omitted].
81
Ibid. at para. 8. 82 Ibid. See also Muir, supra note 38 where the Court of Appeal also reduced a 12-year period of parole ineligibility to ten years on the basis that there was no justification for increasing parole ineligibility above the minimum.
83
Supra note 76. 84 The trial judge in Doyle, ibid, by contrast, did not consider the spousal nature of the crime an aggravating factor but focused on the lack of brutality involved in shooting a sleeping wife: "Can we say that any time a wife is shot and killed that the penalty should be extended so the eligibility for parole is longer. The answer has to be no, not because wives don't have a special position in society and not because wives are not protected, but because if that were the law, then Parliament would have said so and not created the section that they did" (at para. The Nova Scotia Court of Appeal followed this case with Baillie, 6 where it raised a 13-year parole ineligibility period to 17 years. The accused in Baillie had abused his wife over a 24-year marriage and their children were in the house at the time of the homicide. Parliament resolved this discrepancy by enacting s. 718.2 of the Criminal Code in 1996 as part of a major codification of sentencing principles. This provision sets out various aggravating factors in sentencing across all offences. Specifically, the existence of a spousal relationship between the accused and the victim as well as a breach of trust in relation to the victim are now statutorily mandated aggravating factors in sentencing for all crimes. The Supreme Court of Canada has held that s. 718.2 only applies to cases where sentencing took place after the enactment of the provision. 88 However, in Stone, 9 the Court also held that there was common law authority to treat the spousal nature of the homicide as aggravating, stating that "there is ample authority for the proposition that courts considered a special connection between offender and victim to be an aggravating factor in sentencing at common law."
9 However, prior to Stone, courts were not consistently applying this principle.
Another significant development in the second degree sentencing context was the Supreme Court of Canada's 1995 decision in Shropshire. While not a spousal case, the Court held that extraordinary circumstances were not necessary to justify raising parole ineligibility over ten years. The trial judge in Shropshire raised the parole ineligibility period to 12 years in part because the accused would not indicate his reasons for the killing. The Supreme Court of Canada upheld the parole ineligibility period and gave judges more discretion to raise that period. For the Court, lacobucci J. held that special circumstances were not necessary to justify elevating the period of parole ineligibility and that the power to raise "parole ineligibility need not be sparingly used." 91 The Court held that the "unusual circumstances" test for raising parole ineligibility was "too high a standard and makes it overly difficult for trial judges to exercise the discretionary power to set extended periods of parole ineligibility." 92 Rather, trial judges are instructed to apply the test as follows:
87
Criminal Code, supra note 19, s. 718.2 provides:
A court that imposes a sentence shall also take into consideration the following principles: (a) a sentence should be increased or reduced to account for any relevant aggravating or mitigating circumstances relating to the offence or the offender, and, without limiting the generality of the foregoing,
(ii) evidence that the offender, in committing the offence, abused the offender's spouse or common-law partner, (iii) evidence that the offender, in committing the offence, abused a position of trust or authority in relation to the victim, shall be deemed to be aggravating circumstances.
88
Stone, supra note 32.
89
Ibid.
90
Ibid. at para. 241 [footnotes omitted].
91
Shropshire, supra note 21 at para. 3 1.
9-
lbid at para. 26.
[Als a general rule, the period of parole ineligibility shall be for 10 years, but this can be ousted by a deternlination of the trial judge that, according to the criteria enumerated in s. 744, the offender should wait a longer period before having his suitability to be released into the general public assessed. To this end, an extension of the period of parole ineligibility would not be "unusual", although it may well be that, in the median number of cases, a period of 10 years might still be awarded.
3
The other important aspect of the Court'sjudgment in Shropshire relates to the appropriate standard of appellate review. An appellate court should not substitute its own view of the appropriate period of parole ineligibility. Rather, deference should be shown to the trial judge's decision on parole ineligibility unless the trial judge applied the wrong principles or the period imposed is manifestly unfit.
Shropshire applies to all second degree murders, not just to spousal murders. Thus, one must be cautious in attributing any increase in sentencing for spousal murders to a change in attitudes about violence against women in particular. It is likely that Shropshire has led to an increase in parole ineligibility across the board for second degree murder. It is also difficult to separate the impact of s. 718.2 from that of Shropshire because both developments took place so close in time.
94 However, because s. 718.2 applies to manslaughter one would expect to see a corresponding increase in sentencing for that crime if the legislation is having a significant impact.
The present sample has sentencing information from 88 second degree murder cases. The range of parole ineligibility periods is from ten to 25 years. There are only two cases where 25-year parole ineligibility periods were imposed by the sentencing judge; in both of those cases the periods were reduced on appeal. 95 There was one additional 25-year parole ineligibility period imposed based on s. 745(b) ofthe Criminal Code because the accused had a previous murder conviction. 96 The average parole ineligibility period for the entire sample is 13.4 years. However, a closer look at the data suggests a change in the pattern of sentencing over the years covered in this study. For ease of discussion, the article divides the cases into three time periods: those in the five years prior to Shropshire, those in the five years immediately after the decision, and those in the final seven years of the study.
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Ibid. at para. 27. Where there is an appeal from sentence, it is the final sentence imposed by the appellate court that was used for these calculations. 'Average sentence after excluding multiple murders.
PRE-SHROPSHIRE SECOND DEGREE MURDER
SENTENCING CASES: 1990-19969' In the early cases before Shropshire, raising the period of parole ineligibility appears to have been the exception rather than the norm. Shropshire was decided 16 November 1995. In the present sample, there are 21 cases in the five years immediately preceding Shropshire where the sentence for second degree murder is available. In 12 of those 21 cases (57 percent), the minimum parole ineligibility often years was imposed. In the remaining nine cases (43 percent), parole ineligibility was raised. In both Doyle and Baillie, 9 8 the Nova Scotia appellate court raised the parole ineligibility to 17 years, significantly increasing the average period of parole ineligibility in the pre-Shropshire period.
99 There were five cases in which a defence appeal resulted in a reduction of parole ineligibility. All of these cases were in Ontario, ' raising the spectre of sentencing disparity across provinces, particularly between Ontario and Nova Scotia. The average parole ineligibility period of the preShropshire cases is 12.5 years. If the two cases involving multiple victims' 0 ' are removed from the sample, the average parole ineligibility period drops to 11.7 years. Factors that lead to a higher period of parole ineligibility include multiple victims,'°2 a history of domestic abuse, 03 and the presence of children in the house at the time of the killing." 
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See Appendix I for a table setting out the period of parole ineligibility imposed in the cases five years immediately before Shropshire.
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The trial judge had set parole ineligibility at ten years in Doyle, supra note 76 and at 13 years in Baillie, supra note 86. In Randhawa, the accused's grown daughter was involved in the confrontation but, unlike her mother, managed to escape.
2.
POST-SHROPSHIRE SECOND DEGREE MURDER SENTENCING CASES: 1996-20005
The picture painted by the cases immediately after Shropshire is different. In this sample, 26 cases were decided in the five years after Shropshire. The ten-year minimum parole ineligibility period was imposed in only two cases (7 percent). 0 6 The remaining 24 cases involved an increase in the parole ineligibility period. The average parole ineligibility period imposed in these 26 cases is 14.3 years. As with the earlier group of cases, two cases involved multiple homicides. In D.B. , the accused killed his former spouse and her parents while in Ullah,'° the accused killed his wife and three-year-old son. If one excludes the two cases involving multiple homicides' 0 9 the average period of parole ineligibility decreases to 14 years.
As mentioned, it is difficult to attribute this increase to attitudes about spousal homicides given that Shropshire may have elevated parole ineligibility across the board for second degree murder. There is some evidence of this from a British Columbia Court of Appeal decision. In Paterson," 1 0 a second degree murder case involving an accused who killed his former same-sex partner, Lambert J. of the British Columbia Court of Appeal demonstrated that parole ineligibility imposed for second degree murder had increased, at least in British Columbia, post-Shropshire. His findings were summarized as follows:
I have endeavoured to find all of the British Columbia cases of second degree murder where the final sentence (at trial, or in this Court) was imposed in the five years before the 1995 decision of the Supreme Court of Canada in Shropshire. I have found eighteen cases. In eight of those cases (44%) the period of parole ineligibility was set at ten years. The average length of the period of parole ineligibility was 12.9 years. The median period was 13 years.
I have made the same search for all the British Columbia cases of second degree murder where the final sentence, (at trial or in this Court) was imposed in the five years after the 1995 decision of the Supreme Court of Canada in Shropshire. I have found 23 cases. In only four of those cases (17.4%) was the period of parole ineligibility set at ten years. The average length of the period of parole ineligibility has risen to 15.2 years. The median period was 15 years.III
Comparing the results of the present study to those cited by Lambert J., one can see that the minimum period of parole ineligibility was imposed in a greater percentage of spousal cases from the pre-Shropshire time period than was the case for non-spousal homicides (58 percent versus 44 percent cases in this sample elevated the minimum period of parole ineligibility than in the British Columbia sample (93 percent versus 83 percent). The British Columbia average period of parole ineligibility, which includes all second degree murders, is higher than the average in this sample. Thus, a greater degree of change appears to have occurred in the spousal homicide cases than in second degree cases generally, with fewer early cases elevating the parole ineligibility period and more later cases doing so.
While the norm used to be the minimum ten years of parole ineligibility for spousal homicides, that has changed such that a period often years of parole ineligibility is now the exception. One must be cautious about comparing national data to data from one province. However, to the extent that it is representative, the British Columbia data suggests that the increase in cases elevating the parole ineligibility period for spousal second degree murders is greater than for second degree murders generally. The average sentence in this sample remains slightly below the British Columbia average, thus suggesting that Shropshire may not be the only factor at play.
One of the most influential of the post-Shropshire appellate cases, which would go on to shape the setting of the parole ineligibility period, particularly in Ontario, was McKnight." 2 In this case, the trial judge imposed a parole ineligibility period of 17 years after the accused stabbed his wife in a brutal attack, which resulted in over 50 defensive wounds alone. The accused had a long history of major depression and related mental health issues and had attempted to kill his wife on an earlier occasion. He argued unsuccessfully that he should be found not criminally responsible by reason of mental disorder, but the jury convicted him of second degree murder (despite a period before the killing during which he contemplated killing his wife). While citing Shropshire and the importance of appellate deference, a majority of the Ontario Court of Appeal held that 17 years was outside the acceptable range and suggested that, in all but exceptional cases, "similar cases from this province of brutal second-degree murders of an unarmed wife or girlfriend suggest a range of 12 to 15 years."l 3
The Court held that this case should be towards the higher end of that range and set the parole ineligibility period at 14 years. This case is cited in virtually all the subsequent Ontario cases and in some cases from other provinces as well."
4 The biggest increase after Shropshire is in those sentenced to parole ineligibility of 11 to 15 years, almost identical to the range identified in McKnight (see Table 2 , above). Thus, while the parole ineligibility period is consistently raised above ten years post-Shropshire, at least one appellate court is attempting to limit the degree to which these sentences are elevated and to set some guidelines for trial judges." v. McKnight(1999) [Diep] , where the trial judge dismissed a Crown application to raise the period of parole ineligibility above ten years and held that the fact that the killing was a spousal homicide is not in itselfjustification for increasing parole ineligibility.
3.
POST-SHROPSHIRE SECOND DEGREE MURDER SENTENCING CASES: 2001 In the final time period under study ( to June 2008 , the courts appear to have settled into what one would call a range of parole ineligibility, although there are still differences among provinces. There were 41 cases for which we have sentencing information during this period. Of those 41, only seven (17 percent) impose the minimum parole ineligibility period. Although this is an increase from the immediate post-Shropshire cases, it remains lower than in the pre-Shropshire period. Of these seven cases, four were in British Columbia," 7 one in Ontario, ' one in Quebec," 9 and one in Alberta.' In four of these cases, including three of the four British Columbia cases, the Crown did not request an increase in the parole ineligibility period. This suggests that Crown counsel did not see these cases as particularly egregious.' 2 ' Twenty-five of the 41 cases (61 percent) fell in the range of I 1 to 15 years of parole ineligibility, with 23 (56 percent) falling in the 12-to 15-year range described by the Ontario Court of Appeal in McKnight as the appropriate range of parole ineligibility absent unusual circumstances for intimate homicide. The Quebec Court of Appeal has also referred to a range from ten to 15 years.
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In nine of the 41 cases (22 percent) during this period, the parole ineligibility period was raised above 15 years.1 23 In one ofthe cases, 1 2 4 the accused had a previous murder conviction, thus, there was a mandatory 25-year parole ineligibility period pursuant to s. 745(b) of the Criminal Code. Despite the range set out in McKnight, the Ontario Court of Appeal has been willing to uphold periods of parole ineligibility greater than 15 years. For example, in R. v. Czibulka, 2 5 the accused was given a parole ineligibility period of 17 years based on the brutality of the murder and his history of spousal abuse. In Wristen, 126 the Court upheld parole ineligibility of 17 years in a case where the body of the victim was never found and the accused continued to deny involvement in her death. The history of spousal abuse, the refusal to disclose where the victim's body was located, and the spousal nature of the killing were all considered aggravating factors. The Ontario Court of Appeal has held, however, that a trial judge wishing to exceed the period of parole ineligibility set in McKnight must provide clear reasons for departing from that range. Four of the nine cases in this period involved multiple murders. In Johnson,' 28 the accused received a period of parole ineligibility of 21 years for killing his common-law spouse and her two-month-old daughter. Kianipour 129 and Machell 30 both resulted in parole ineligibility of 20 years. In Kianipour, the accused killed his estranged wife and her parents. His two young children witnessed the murder of their grandparents. The accused also had a long history of spousal abuse. In Machell, the accused killed his wife and his mother-in-law in front of his two small children. In R. c. MP., 3 the trial judge imposed the maximum 25 years of parole ineligibility for four counts of second degree murder (his spouse, two of her children, and one of their friends) and one count of attempted murder with respect to a friend who was able to escape. The Quebec Court of Appeal reduced this to 15 years parole ineligibility without a very satisfactory explanation other than to indicate that there was no precedent for imposing 25 years parole ineligibility. 32 Thus, while killing more than one person is an aggravating factor, it does not necessarily lead to periods of parole ineligibility close to the maximum 25 years.
Similar reasons are given for raising the parole ineligibility period in the pre-and postShropshire period. These include: more than one victim,' 33 brutality,' 34 a history of violence towards the victim or towards another spouse,' 35 evidence of planning and deliberation,' 36 breach of a restraining order,' 37 high risk of reoffending,1 38 attempts to cover up the killing and to deny involvement,' 39 and the presence of children in the house at the time of the killing. 4° The absence of a history of violence is a significant mitigating factor and may in some cases lead to a parole ineligibility not being raised above ten years.
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The Supreme Court of Canada also held in Shropshire that appellate courts should be hesitant in interfering with the trial judge's determination of the appropriate sentence unless there has been a specific error in principle and the sentence is clearly unreasonable. 4 This change is reflected in the cases. In the pre-Shropshire cases, an appellate court interfered with parole eligibility in seven of 21 cases (33 percent). In the five years after Shropshire, there are only two cases (7.7 percent) in which a Court of Appeal interfered with the parole ineligibility period set by a lower court. During the final time period under study only two (5 percent) of the cases were altered on appeal, both sentences being reduced by the Court of Appeal. Almost all of the cases occurring after 1996 refer to s. 718.2(a)(ii), which makes it an aggravating factor that the victim was the offender's spouse. Some refer to s. 718.2(a)(iii), which makes the abuse of a position of trust or authority aggravating. On reading the cases, one is left with the impression that both Shropshire and the amendments (and the changing social values they reflect) are at play. Judges and courts of appeal are definitely more willing to raise the period of parole ineligibility over ten years after Shropshire. But the attitude towards spousal homicide in particular, as reflected in the caseshas also changed. The clear legislative statement that the spousal nature of the crime is an aggravating factor gives the courts a specific reason for raising the parole ineligibility period in the spousal context. The data suggest that sentences for spousal second degree murder peaked in the period immediately following Shropshire and levelled off in the 2001-2008 time period, albeit, at a level still higher than that prior to Shropshire.
D. MANSLAUGHTER
This sample has a total of 58 manslaughter cases for which the sentence is available. Manslaughter has a wider sentencing range than either form of murder. There is no minimum sentence, except where a firearm is used.'" The maximum sentence is life imprisonment. This sample had only two suspended sentences' 45 and two life sentences.'
46
The sentencing cases reveal that the difference between a murder conviction and a conviction for manslaughter is very significant in terms of how long an offender is going to be incarcerated. The average sentence for manslaughter in this sample was 8.6 years, with typical parole eligibility after serving two-thirds of a sentence. There were no manslaughter sentencing cases in this sample where a period of parole ineligibility was imposed pursuant to s. 743.6(1). By contrast, for second degree murder the average is a parole ineligibility period of more than 13 years.
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Shropshire, supra note 21 at para. 46. See also R. v. Pepin (1990) It is sometimes difficult to determine the precise reason a jury has reduced a charge of murder to a conviction for manslaughter, be it intoxication, a lack of mens rea, provocation, or simply the jury's sense of what verdict is most just. Similarly, it is difficult to speculate on the reasons for Crown counsel accepting a guilty plea to manslaughter where the original charge was second degree murder. Intoxication and provocation account for some, but not all, of the accepted guilty pleas.
In the previous section, the article outlined changes to the law of spousal homicide for sentencing for second degree murder and examined the impact of Shropshire and s. 718.2. Shropshire is only relevant to manslaughter for the standard of appellate review whereas s. 718.2 does apply to manslaughter sentencing. Thus, if judges are meting out higher sentences because of s. 718.2, one would expect the same pattern for manslaughter sentencing. If no change is evident, then one could more easily attribute the change in second degree murder sentencing primarily to Shropshire.
The data in this study reveal that there has been an increase in sentencing severity for spousal manslaughter. However, the pattern of this increase was different from that for second degree murder. 10.6 years* 3 (13.6%) 1 (4.5%) 10(45.5%) 8(36%) § Where there is an appeal from sentence, it is the final sentence imposed by the appellate court that was used for these calculations. *Each of these periods had one life sentence, which was excluded from the calculation of the average sentence but included in the rest of the data. Thus the average for each of these periods is slightly understated. For the 22 cases that were sentenced between 1990 and 1996, prior to the Criminal Code amendments, the average sentence imposed was 7.1 years. 148 In 59 percent of the cases, the sentence was seven years or less.
The cases ranged from a suspended sentence 49 to life imprisonment. 50 A suspended sentence was given to a 90-year-old alcoholic who accidentally shot his wife while they were both drinking.' 5 ' The other suspended sentence was imposed in Jenkins,' where the crime was described as completely out of character and there was psychiatric evidence that the accused was in a dissociative state at the time of the killing. In both cases the accused pleaded guilty to manslaughter. The life sentence was imposed in a case where there had been a long history of spousal abuse and a previous conviction of assault against the accused's former spouse.'
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In 23 percent of cases, a sentence of less than five years was imposed.' 54 For example, in Archibald,' where there was evidence of both provocation and intoxication, the trial judge imposed a sentence of five years for manslaughter. However, the Court of Appeal reduced it to four years (in part because the accused was engaged to marry a doctor by the time of the appeal). In Strong,' 56 the accused killed his common-law wife while both were intoxicated. Mr. Strong was sentenced to 30 months imprisonment. Both of these cases involved provocation defences.
A sentence of more than ten years was given in only three cases (13.6 percent).' 57 In
Calladine, 55 for example, the accused had an extensive criminal record (although mainly for non-violent offences) and the judge seemed primarily concerned with general deterrence.
9
In this early period, there were some comments made about the range of sentences for spousal manslaughter. In R. v. Zimmer, 16 the Saskatchewan Court of Appeal stated that from 1965-1980, sentences in the range of three to five years were common but that, more recently, seven-and eight-year sentences had been appearing. The reason given was that "the 147 See Appendix 4 for a table setting out manslaughter sentencing cases that were decided between 1990-1996.
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The average is slightly understated because the life sentence was excluded from the calculation: see Zagorac, supra note 146. The two suspended sentences were counted as zero years of imprisonment for the purposes of calculating the average sentence. Strong, supra note 154, actually involved a guilty plea to manslaughter but it was clear from the trial judge's decision that the plea was accepted on the basis of a defence of provocation.
judiciary in the Province, concerned about the frequency with which this crime is occurring has responded by gradually laying more emphasis on general deterrence, and hence broadening the range of sentencing for this offence in an effort to provide a greater measure of protection for society."' 6 '1
In Archibald, the British Columbia Court of Appeal held that the range at that time was from a suspended sentence to something less than eight years. Thus, we can see in the early manslaughter sentencing cases spousal manslaughters were treated as among the less serious types of manslaughter.
Perhaps the most striking finding about the early cases is the lack of reference to the fact that the victim was the accused's intimate partner as an aggravating factor. The breach of trust involved in such killings was only occasionally mentioned and sentencing proceeded as it would for any other manslaughter case. In one of the few sentencing cases where the trial judge did note the seriousness of domestic violence, the accused appealed his five-year sentence in part on the basis that the trial judge was wrong to emphasize the domestic violence aspect of the case.' 62 The British Columbia Court of Appeal dealt with the issue very briefly stating simply that the domestic violence was one aspect of the crime that should be considered. A few courts did acknowledge the relevance of the spousal nature of the killing but only as one of many factors. In Williams,' 63 the British Columbia Court of Appeal upheld the sentence imposed at trial, saying:
I do not consider that the sentencing judge gave an incorrect emphasis to domestic violence. The domestic aspect of this matter was one of the factors involved in the case and ought to have been taken into account as a circumstance of the crime by the sentencing judge. I do not think that she gave it an unwarranted significance. 164 In Jackson," 6 s the Crown sought a life sentence on appeal. In differentiating Jackson from another apparently more serious manslaughter case where a life sentence was imposed, the majority of the Alberta Court of Appeal noted that the other case involved a victim chosen at random unlike Jackson, which involved a spousal killing, thus implying that spousal killings are less serious than stranger killings. The dissent highlighted the problematic nature of this reasoning: "I do not think that it makes the murder by Nienhuis any more brutal or of 'stark horror' than the killing of his common-law wife by Jackson as a result of his stabbing her 59 times with a pocket knife and kitchen knife when a 4 year old child was in the house. "' 166 In Jackson, the majority did acknowledge that the breach of trust involved in a spousal homicide is an aggravating factor, but held that the relationship between the parties 
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Ibid. at para. 6.
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Ibid. at para. 33.
could hardly have been far from [the trial judge's] mind when he imposed sentence.... Although the trial judge did not specifically refer in his reasons to the "breach of trust" ... he indicated quite clearly that he was aware that the victim stood in a special relationship to the respondent and that this was an aggravating factor.
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By contrast, in Gray, 16 the spousal nature of the killing was treated as a key factor in the sentencing of the offender. The Court acknowledged that deterrence is particularly important for spousal manslaughters. In Klassen, 6 9 the Yukon Territory Court of Appeal rejected the Crown argument that a special range of sentences should be imposed for spousal manslaughters. Thus, the pre-s. 718.2 spousal manslaughter cases demonstrate, at best, inconsistent support for the idea that spousal manslaughters should attract a more serious sentence.
The 1996 enactment of s. 718.2 of the Criminal Code and the Supreme Court of Canada's decision in Stone may have signalled a turning point in the sentencing of spousal manslaughters. In Stone, the Supreme Court of Canada confirmed that there is "ample authority for the proposition that courts considered a spousal connection between offender and victim to be an aggravating factor in sentencing at common law."' 7° However, despite holding that the spousal relationship was an aggravating factor in Stone, the Court upheld a seven-year sentence for an accused who stabbed his wife 47 times. The Court resisted the suggestion that it should set a range for provoked spousal manslaughters and instead showed considerable deference to the trial judge even though the Court itself would have been inclined to impose a slightly more onerous sentence. After Stone, and, in particular the enactment of s. 718.2(a)(ii), there is a clear trend in sentencing decisions towards recognizing the breach of trust involved in spousal manslaughters. : 1996-20021'' To aid comparison, the post-amendment manslaughter sentencing cases have been divided into two chronological periods as was done with second degree murder. The first time period includes the six years immediately following in the amendments and the second the last six years of the study.
POST-S. 718.2 SPOUSAL MANSLAUGHTER SENTENCING CASES
The average sentence of 7.9 years for this post-amendment time period is somewhat higher than the initial period's average of 7.1 years. Part of this increase could be attributed to the exclusion of the one life sentence from the pre-amendment period. The fact that the earlier period had two suspended sentences also brought that average down. While there is not a lot of change in the average sentence, there is a change in the distribution of sentences. Prior to the amendments, 59 percent of cases received a sentence of seven years or less whereas this number dropped to 34 percent immediately after the amendments. Similarly, there was a large increase (from 27 percent to 57 percent) in the percentage of cases that
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Ibid. at para. 16.
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Supra note 134. There was a significant increase in the average sentence from the pre-amendment time period to the final period under study, 2002-2008, which went from seven years in the former period to 10.6 in the latter. The change can be seen most clearly in the number of accused sentenced to a period of imprisonment greater than ten years, which was only 14 percent of the cases prior to the amendments and 36 percent of the cases in the 2002-2008 time period. Only 19 percent of cases received a sentence of seven years or less in this time period compared with 59 percent of the cases in the pre-amendment period.
Looking at cases individually, some severe sentences were imposed during this time period. In particular, the Quebec Superior Court meted out three sentences between 16 and 20 years. A 20-year sentence was imposed in Dadgar 17 where the accused had previously been incarcerated for committing a violent sexual assault against two women. The sentencing judge, Martin J., described Mr. Dadgar as a "street-wise, clever and manipulative man," and seemed disappointed that he was not convicted of murder at trial, given that the "homicide ... had as its hallmark a level of violence and brutality which would be difficult to surpass.', 17 9 The accused in Kane c. R.'8 0 was sentenced to 18 years in prison, also by Martin J. of the Quebec Superior Court. Justice Martin described the manslaughter as "particularly shocking," and noted that it was "carried out brutally and without waming."'' In his reasons for sentence, he noted that the killing was "chillingly similar" to the one committed by the accused in Dadgar 2 Finally, a 16.5-year sentence was imposed by Champagne J. in assault. The accused was charged with first degree murder, but convicted of manslaughter following a successful intoxication defence.
In the cases in this period, there is continuing recognition of domestic violence as an aggravating factor. In R. v. Beaulne, the Ontario Superior Court cautions: Domestic violence must, and will be, deterred in this community until hopefully it has been eradicated. Men, and sometimes women, but not too often, must come to the realization that society will not permit violence in a spousal relationship. Where it is found it will be severely dealt with by the Courts. That is why Mr. Beaulne will be receiving a lengthy sentence, the equivalent of ten years in jail for the crime of manslaughter. 1 84 In Boutilier, the same Court says, "the range of sentence for manslaughter of this nature (that is, the sudden taking of a life with a weapon), is between ten years and 15 years imprisonment, before taking into account any pre-trial custody."' 5 Thus, it would appear that sentences for spousal manslaughters are on the rise. Section 718.2 is regularly cited to justify the seriousness of these cases. As will be discussed in more detail below, intoxication is generally seen as an aggravating factor while provocation tends to lead to sentences in the lower range for spousal manslaughters. It is to these two defences that the article now turns.
E. THE IMPACT OF THE DEFENCES OF INTOXICATION AND PROVOCATION ON SENTENCING FOR SPOUSAL HOMICIDE
Intoxication is highly implicated in spousal homicides.' 86 Allegations of provocation are also quite common. 87 However, the two defences operate differently. Intoxication can negate the mens rea for murder. Provocation, on the other hand, only applies where the killing would otherwise be murder. Thus, the trier of fact must first determine whether the elements of murder can be established. It is only once intoxication is rejected and mens rea is established that the trier of fact should consider provocation.' 88 This is complicated by the fact that evidence of provocation is relevant to mens rea, 5 9 although anger itself cannot negate mens rea under s. 229.'90 Intoxication, even where insufficient to negate mens rea, may still be relevant to the subjective component of the provocation inquiry. 9 ' Although it is clear that there is a correlation between alcohol use and spousal violence, studies hesitate to find a direct causal connection because "alcohol abusers tend to have other risk factors for violence, such as low occupational status and attitudes approving violence against women. "' 92 In the cases examined for this article, the defence of intoxication failed far more frequently than it succeeded. However, the impact of intoxication on sentencing outcomes is probably understated as it is likely that the Crown accepted guilty pleas to manslaughter in some cases where the evidence supported an intoxication defence. Out of 252 cases examined, 65 (26 percent) mentioned that the accused was intoxicated at the time of the homicide. In many cases the victim was also intoxicated. Out of those 65 cases, intoxication was raised as a defence in 31 cases; in four of those 31 cases (13 percent) the defence was successful, and in 27 (87 percent) it was rejected. 193 In the four successful cases, the accused was convicted of manslaughter.
94 Generally, the defence was rejected by a jury, and thus no reasons were given.
Courts look to mariy factors in determining whether intoxication has negated the mens rea for murder. In Diep, 195 for example, the Court looked to the manner of death, the accused's post-offence conduct, the appearance of the crime scene, expert opinion, and statements to police and third parties. The post-offence behaviour of the accused seems to be particularly important.
9 6 If the accused behaves irrationally after the killing, intoxication is more likely to succeed, whereas efforts to cover up the crime and other goal-directed behaviour reduce the likelihood of success. In Tipewan, 97 for example, the accused had a blood-alcohol concentration of 0.19 six to seven hours after the crime. 198 The Court stressed his bizarre behaviour after the killing including remaining in his bloody clothing, drinking in the house with the victim's body for an hour after the killing, and going outside and firing a shot into the air. The trial judge stated:
I have to say it strikes me as unusual that a person who is not a psychopath and had an operating mind could spend an unconcerned one half to one hour in the house with the deceased ... given the horror of the scene, 
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The testimony of police officers as to an accused's high level of intoxication upon arrest is also important evidence because of their credibility: see ibid.
during which period of time he apparently did nothing other than possibly drink more beer. There was no attempt by him to conceal anything, and no evidence that the scene was disturbed in any way.
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By contrast, rational behaviour after the crime can prevent a successful defence. In R. v. McDonald, 2 " for example, the accused had the mental awareness to prevent his children from seeing the victim's body and this worked against his intoxication defence.
Intoxication may be relevant to setting the parole ineligibility period for second degree murder. In Taylor, for example, the Court suggests that even if the degree of intoxication is not sufficient to result in a lesser charge of manslaughter, intoxication may still be considered a mitigating factor in setting the parole ineligibility period. An appropriate sentence for this type of case must reflect our society's concern for the sanctity of life, its denunciation of spousal violence and its revulsion that anyone in a state of self-induced intoxication would take an innocent life and thus a lengthy sentence must be imposed having in mind the gravity of such an offence.
4
In Cook, where the Court assumed that the jury reached a manslaughter verdict on the basis of intoxication, intoxication was considered an aggravating factor in sentencing the accused to 16.5 years of imprisonment. A minority of courts have held that intoxication is neither mitigating nor aggravating. In Boutilier, for example, the Court concluded that the accused "ha [d] already received the benefit of this mitigating factor by being allowed to plead to manslaughter." 2 5 One context in which intoxication can indirectly be considered as In summary, courts appear to be acutely aware of the need to deter spousal violence and the link between violence and drugs and alcohol. Thus, they are reluctant to reduce murder convictions to manslaughter on the basis of intoxication except in the clearest possible cases. The cases in this study suggest that intoxication may play a bigger role in plea negotiations than as a defence at trial.
PROVOCATION
There are several reasons for examining provocation in a study of sentencing for spousal homicide. The first, and most obvious, is that provocation is a defence that only applies to murder and that it reduces murder to manslaughter, thus providing for discretion in sentencing. Second, provocation developed largely in response to men killing their wives or their wives' lovers when they were discovered committing adultery.
2 07 Third, the role of provocation in excusing male violence against women has attracted significant criticism in many jurisdictions.
2 0 8 These criticisms focus on the fact that provocation privileges the emotions of anger and jealousy and may result in excusing men who kill after a history of repeated abuse against the victim. There is particular concern about provocation defences that are triggered by a woman leaving or attempting to leave a relationship or a woman entering into a new relationship. Finally, the Supreme Court of Canada decision in Thibert has raised concerns that the mere fact of a wife finding a new partner may ground a provocation defence. The implications of a successful provocation defence cannot be overstated. Not only does provocation reduce murder to manslaughter, thus avoiding the mandatory minimum sentence for murder, the Supreme Court has also held that provocation may be considered a mitigating factor in setting the appropriate sentence for manslaughter. 21 While the Crown in Stone argued strenuously against this idea of a "double benefit," the Supreme Court rejected the characterization of a double benefit holding instead that it was necessary to consider provocation in sentencing for manslaughter.
[T]o give s. 232 full effect, provocation must be considered in sentencing in cases where this section of the Code has been invoked. The sentencing judge was therefore correct in considering provocation as a mitigating factor in the present case. The argument that the provocation factor was spent because it had already served to reduce the legal character of the crime overlooks the purpose ofs. 232 and therefore must fail.
21 1
Thus, reducing murder to manslaughter on the grounds ofprovocation will have a substantial impact on sentencing in the context of spousal homicide. Gorman, ibid.
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Other than Stone, which dealt with provocation almost entirely in the sentencing context, we do not have a recent spousal homicide decision with provocation from the Supreme Court of Canada.
1 2 The most recent decision we have dealing with provocation in the intimate partner context involved an accused who killed his estranged wife's new partner. Thus, while not strictly speaking a spousal homicide case, Thibert raised similar issues about a man's perceived entitlement to access to his estranged wife and the mitigating role of sexual jealousy in this context. Further, Thibert suggests that, in some circumstances, a woman leaving a relationship may trigger the defence of provocation.
In Thibert, the accused's wife had left him and was having a relationship with one of her co-workers. Mr. Thibert was upset about the estrangement and made several attempts to contact her, eventually following her to her place of work where a confrontation took place involving Thibert, his wife, and her new male partner. The victim began walking towards the accused, with his hands on the wife's shoulders swinging her back and forth, saying, "[c]ome on big fellow, shoot me? You want to shoot me? Go ahead and shoot me." ' 213 Thibert then shot and killed him. He was charged with first degree murder but convicted of second degree murder. Thus, the jury clearly rejected the provocation defence.
Thibert appealed his conviction arguing that the trial judge erred in failing to tell the jury that the Crown had the burden of disproving provocation. On appeal, all parties agreed that the judge had erred in this respect. However, the Crown argued that the judge should never have put provocation to the jury in this case and, therefore, that the mistake did not prejudice the accused. Thus, the issue was whether there was an evidentiary foundation for putting provocation to the jury.
The Court was divided 3:2 with Cory J. writing for the majority and Major J. for the dissent. The majority held that the act or insult must be one that, in light of the history of the relationship, could have deprived an ordinary person of self-control, the ordinary person being of the same age and sex as the accused and sharing the same characteristics that gave the insult particular significance. The majority looked at the ordinary person whose marriage had broken up and who had gone to speak with his wife in private. With regard to the subjective test, the provoking words from the deceased were unanticipated and the events unfolded in a matter of seconds. Thus, there was sufficient evidence to put provocation to the jury and a new trial was warranted.
The majority decision in Thibert is troubling in several respects. Thibert precipitated the confrontation and took a loaded weapon to the scene.
1 4 Yet the victim's words in response to this threat were found capable of depriving the ordinary person of self-control. The accused admitted that he had earlier contemplated killing his wife. When he then triggers a deadly confrontation, how can he claim he was acting on the sudden in response to provocation by the words of the man he was threatening? The dissenting opinion in Thibert
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Provocation was in fact raised in Parent, supra note 138, but the Supreme Court of Canada chose to limit its analysis to the relationship of anger on mens rea under s. 229(a)(ii) and did not address the substance of the provocation claim.
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Thibert, supra note 25 at para. 26. (2010) 47:3 held that there was no evidence of a wrongful act or insult sufficient to deprive an ordinary person of self-control. Justice Major stressed the danger of characterizing the fact of an extramarital affair as the basis of provocation pointing out that no one has an "emotional or proprietary right or interest in a spouse that would justify the loss of self-control that the appellant exhibited." ' 215 Thibert has been harshly criticized. Wayne Gorman suggests that the majority has turned provocation into the "defence of jealousy or anger.
' Gorman goes so far as to say the Supreme Court has upheld the long-standing rule that life imprisonment is disproportionate for someone who kills an adulterous wife. Gary Trotter argues that it will be difficult for a judge to refuse to put provocation to the jury in cases where men kill their spouses as a response to infidelity. 17 In light of these concerns, this article examines the cases where provocation was raised in the present sample to see if these concerns have been borne out. How often is provocation successful and in what circumstances? Are courts of appeal more likely after Thibert to require that provocation be put to the jury?
There were 37 cases in this sample where provocation was raised, or approximately 15 percent of the 252 cases.
2 18 There were seven cases where the defence was successful, 19 and, in one of these it was impossible to tell whether the jury had based its decision on provocation or intoxication. 22 This represents a success rate of approximately 19 percent amongst the cases where provocation was raised and approximately 3 percent of the total sample. In two further cases, courts of appeal sent the case back for a new trial on the basis of the errors regarding the law of provocation.
22 1 In the first of these cases, Kent, 22 2 the accused first strangled his wife with his hands and then tied a dog leash around her neck ostensibly to end her suffering quickly in response to her verbal "provocation." The accused testified that he "flipped" when his wife started calling him "worthless" and "not even as good as her ex-husband. ''223 In R. v. Parent, 224 not included as a successful case, provocation was successful at the first trial but unsuccessful after the Supreme Court of Canada sent the case back for a second trial. If one considers the overall sample, the success rate for provocation is fairly low. However, when looking only at cases where the defence is raised, there is almost a 20 percent success rate. These numbers almost certainly understate the role of provocation in reducing murder to manslaughter. For example, it is clear from the cases that provocation may lead the Crown to accept a guilty plea to manslaughter, making a discussion of provocation unnecessary at trial. 225 Nonetheless, the successful cases are useful in examining what factors are likely to be at play in these cases. Most notably, in all but one of the cases where provocation was successful, there was no history of violence between the parties. In the exception, Li, 226 the accused had been charged a month prior to the killing with punching his wife once. Similarly, several of the cases involving successful provocation defences involved physical provocation by the deceased against the accused. For example, in Strong, the deceased hit the accused with a beer bottle on the back of his head. In Li, the deceased slapped the accused and yelled at him. In Montgomery, 227 there were also allegations of assault by the deceased against the accused, which left visible marks of trauma on the accused's face.
2 In a few of these cases, there was evidence of an injury to the accused 229 or a witness to the victim's provoking actions, not just the testimony of the accused.
2 0 However, in none of these cases was the physical violence against the accused even close to being lifethreatening.
In cases not involving physical provocation, the alleged provocation consisted of, in one case, asking for money in exchange for sex so that the victim could use the money for gambling.
23 " ' In Archibald, the deceased had been having an affair and apparently had just told the accused that her lover was coming over at the time of the killing.
2 In Stone, the accused stabbed his wife after she allegedly taunted him about his sexuality and cast doubt on whether he was the biological father of his children from a previous relationship.
33
Evidence of extreme brutality is evident in several successful provocation cases. 234 In Stone, the accused stabbed his wife 47 times; 2 35 in Strong, the accused inflicted 22 abrasions and punctures with a knife. 236 In Archibald, the accused stabbed the victim several times although we are not told the precise number. In Kimpe, supra note 220, it is impossible to decipher the nature of the provocation from the sentencing decision. We only know that her words "went beyond a repudiation of their relationship" (at para. 5).
229
In Strong, supra note 154, the deceased hit the accused with a beer bottle on the back of his head. This case has the lowest sentence of any of the successful provocation cases. See text below at notes 255-58 for discussion of sentencing in these cases.
235
See e.g. Young, supra note 36, where a witness heard the victim repeatedly telling the accused that their relationship was over and that she was leaving him.
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See Cairns, supra note 220.
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Archibald, supra note 154.
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234
See Gray, supra note 134, where the defence was unsuccessful.
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Strong, supra note 154.
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(2010) 47:3 to death with his hands; the Court noted that "this was an act of extreme violence with the use of strong force over an extended period oftime." ' 238 It would appear that extreme brutality does not necessarily lead juries away from the defence of provocation. One could argue, by contrast, that extreme violence could sometimes be used to support the notion of a loss of self-control on the part of the accused. The normative question is whether this makes the killing less blameworthy and worthy of mitigation.
Of the seven cases where provocation was successful, only two were decided prior to Thibert. 239 Of the remaining five, three were clearly decided after Thibert. 24 Two others were decided right around the time of Thibert. In Stone, the jury trial took place before Thibert was released. The Supreme Court of Canada did cite Thibert in the appeal, albeit with no discussion. In Strong, the sentence was imposed after a guilty plea to manslaughter a few months after the release of Thibert and the case was not cited. It is also important to note that there are more than double the number of cases after Thibert than before, thus one would expect a higher number of successful provocation defences in this period. Thus, while the majority of successful defences take place after Thibert that case does not appear to be the determining factor in many, if any, cases.
The cases in this sample do not support the concern after Thibert that separation or rejection by a female spouse will necessarily support a provocation defence. 24 ' Thibert has not resulted in the widespread expansion of the defence of provocation in the spousal homicide context. Instead, we see courts referring to Thibert but interpreting it narrowly.
While courts acknowledge that triers of fact can look at the nature of the relationship between the parties, reference is often made to the judgment of Dickson C.J.C. in Hill   42 where he held that, while ajury may consider the circumstances and certain characteristics of the accused, that does not mean that a trial judge has to elaborate those circumstances for the jury.
243 As Dickson C.J.C. held in that case, "the 'collective good sense' of the jury will naturally lead it to ascribe to the ordinary person any general characteristics relevant to the provocation in question." 2 " In R. v. Simpson, 245 for example, the British Columbia Court of Appeal held that Thibert allows the trier of fact to look at the history of the relationship but does not require the judge to instruct the jury as such.
246
While Thibert has not resulted in a wide-scale application of provocation in spousal homicides, there are troubling aspects to several of the successful cases. In Stone itself, for example, provocation succeeded where the victim merely taunted the accused about the paternity of his children. 247 In Cairns, 248 the victim demanded money for sex and this was seen as sufficient provocation to cause an ordinary person to lose self-control. In those cases
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Kimpe, supra note 220.
239
See Montgomery, supra note 215; Archibald, supra note 154.
240
Cairns, supra note 220; Li, supra note 187; Kimpe, supra note 220. where some physical altercation did take place, the injuries to the accused were never serious. Thus, while Thibert might not be the sole culprit, it is difficult to explain why some cases allowed the defence and others do not. For example, in Lees, 249 an impending separation and a threat to falsely allege that the accused sexually abused his daughter were held to be insufficient to satisfy the objective test; the Court of Appeal agreed with the assessment. 25° There thus seems to be a lack of consistency or predictability about what verbal insults will satisfy the objective test.
One argument that has been put forward on the basis of Thibert is that cultural and religious beliefs have to be incorporated into the objective test, a view that had been rejected prior to Thibert .
2 1 This issue has arisen in several spousal homicide cases involving women who do not conform with stereotyped expectations about their behaviour. The argument is that an accused person from a particular culture is more likely to lose self-control in the face of infidelity or assertions of independence by his spouse. Courts of appeal have been understandably reluctant to incorporate such an argument into the objective test. In Nahar, the accused, relying on Thibert, based his argument on the "shared expectations among the Sikh community, and the Indo-Canadian community at large, as to the proper conduct of a married woman and as to the importance attached to these expectations. 252 The accused's wife in this case did not accept his conventional beliefs about appropriate conduct for women and she asserted her independence and made friends with a number of young Sikh women who shared her views. The Court of Appeal did concede that Thibert requires that the ordinary person be one that shares the accused's cultural background. However, it was not enough to say that the ordinary person of this background would be upset by his wife's conduct, the issue was whether the ordinary person of this background would lose his selfcontrol. The Court of Appeal agreed with the trial judge that this test could not be met and held, relying on Hill, that the judge need not necessarily tell the jury what attributes should be ascribed to the ordinary person.
In Humaid, 253 the accused proffered evidence by an expert on the Islamic religion and culture suggesting that infidelity on the part of a female member of the family was considered a serious violation of the family's honour and warranted severe punishment by the male members of the family. Immediately before the killing in Humaid, the victim made reference to being on a "little pill," which, in the context, was seen as an admission of infidelity. The accused argued, relying on Thibert, that such an insult had to be seen from the perspective of an ordinary Muslim man who had been faced with his wife's infidelity. The trial judge rejected the relevance of his religion to the objective test and this issue was appealed to the Ontario Court of Appeal. The Court of Appeal was able to skirt around the issue because it held that there was no evidence that the accused actually had these beliefs himself. However, in several passages the Court made clear that it had grave concerns about such an application of the objective test: "Assuming that an accused's religious and cultural beliefs that are antithetical to fundamental Canadian values such as the equality of men and 249 Supra note 26.
250
Ibid. women can ever have a role to play at the'ordinary person' phase of the provocation inquiry, the expert evidence could not assist this appellant." ' 254 The Court went on to distinguish between revenge based on one's cultural beliefs and a loss of self-control:
Provocation does not shield an accused who has not lost self-control, but has instead acted out of a sense of revenge or culturally driven sense of the appropriate response to someone else's misconduct. An accused who acts out of a sense of retribution fuelled by a belief system that entitles a husband to punish his wife's perceived infidelity has not lost control, but has taken action that, according to his belief system, is ajustified response to the situation. 255 The overriding factor for the Court of Appeal was that values that are antithetical to Canadian values, such as the view that women are inferior to men, should not become part of the objective test.
(2010) 47:3 British Columbia Court of Appeal held that the sentence did "not sufficiently express denunciation for spousal manslaughter" and substituted a sentence of seven years.
258
The highest sentence in any of the provoked manslaughters was ten years, which was imposed in both Montgomery 2 9 and Kimpe. The accused in Kimpe strangled his wife to death and then set fire to his home while her body remained inside. He was convicted of manslaughter at a jury trial as a result of a successful provocation defence. Despite characterizing the accused as a "gentle giant" whose actions were completely out of character, the trial judge sentenced him to ten years imprisonment. He stressed that domestic violence is of particular concern to the courts and cannot be tolerated. 26°T here is the occasional judgment that takes the view that provoked manslaughters should be sentenced more harshly than other manslaughters because they involve intentional killings that would otherwise have been murder. In Li, for example, Ewaschuk J. took this position, stressing the intentional nature of a provoked killing, and the importance of denouncing spousal homicides, in imposing a sentence of eight years for a man who strangled his wife.
Thus, there is a wide range of sentences for provoked manslaughters from less than three years to ten years but no sentence over ten years. The majority of provoked manslaughters result in sentences below the average sentence for spousal manslaughter. It is not always apparent from the facts of the case why some are treated more harshly than others, especially given that provocation presumes an intentional killing. What is apparent, however, is that a sentence for a provoked manslaughter will be significantly below what the accused would have faced had he been convicted of murder. While the incidence of successful cases in this sample is not alarming, the details of some of the successful cases are and demonstrate that, despite the efforts of some courts, we have not reached a point where gender equality has been fully incorporated into the defence of provocation.
III. CONCLUSION
It is difficult to draw precise conclusions from the above data because there are numerous factors influencing the outcomes. For second degree murder, for example, the greatest impact has probably come from the Shropshire decision, which has led to an increase in parole ineligibility periods generally. It appears likely that s. 718.2 of the Criminal Code has also given judges a specific reason for elevating parole ineligibility in spousal homicide cases. Overall, parole ineligibility periods have increased since the pre-Shropshire era and are now levelling off as courts begin to set ranges for spousal second degree murders. With manslaughter, where Shropshire was not relevant, there has been an increase in the severity of sentences. This is possibly because of s. 718.2, or at least the values reflected in that section, although it took several years after the amendments to see the true impact of this change. Overall, it is fair to say that judges have changed their perceptions of spousal
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Cairns, supra note 220 at para. 98.
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Supra note 220. The Court of Appeal gives no information as to the basis of the ten-year sentence on the unsuccessful Crown appeal of the provocation defence. It is worthy ofnote that the accused had been charged with first degree murder and the jury brought in a verdict of manslaughter.
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Kimpe, supra note 220 at para. 7. It is difficult to determine from the appellate judgment in Montgomery, ibid., what factors influenced the ten-year sentence.
ALBERTA LAW REVIEW (2010) 47:3 INTIMATE FEMICIDE SENTENCING TRENDS 815 homicides in terms of where they fit on a continuum of moral fault and that, in recent years, there has been recognition that killing an intimate partner is a particularly egregious form of homicide.
Despite concerns that provocation and intoxication would result in excusing significant numbers of men who kill their spouses, this fear does not appear to have materialized, although there are a few very troubling decisions.
26 " ' With provocation, the success rate of the defence is low and judges do not appear to be broadening the scope of the ordinary person test significantly as was feared after the Supreme Court of Canada decision in Thibert. Provocation does appear to provide a double benefit to the accused, however, in that it may reduce murder to manslaughter and then still be seen as a mitigating factor in sentencing. Intoxication, by contrast, does not appear to bestow this kind of double benefit. Once intoxication has reduced a second degree murder to manslaughter, which only happens rarely, it is unlikely to be seen as a mitigating factor and may well be seen as aggravating.
In general, therefore, the data in this article support the suggestion that courts have taken an increasingly harsh stance against spousal homicides, which, prior to the late 1990s, were more likely to be seen as less serious forms of culpable homicide. This is not to suggest that increased sentences per se are always a positive development. Rather, what matters is the recognition that, on the gradation of blameworthiness, spousal homicides lie on the top end of the spectrum, not the bottom. The fact that one is killing someone with whom one has shared an intimate relationship and a relationship of trust makes these killings particularly blameworthy. Although one still sees remnants of the view that random killings will attract the greatest concern, women continue to be at greatest risk at the hands of people they have loved and the intimate and gendered nature of these homicides makes them particularly heinous.
